OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTORNEY GENERAL

Department of Agrioultura
Austin, Texas

_ Attention: Mr., 0, A. Xirkland
Dear Sir: Opinion ¥Ng
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ent of necessary saleries and oper-
lved in such enforcement by a

the more heavily populated countles
in this Btate is desireous of having a county seal-
ar of weights and meagures and the gqusstion of ths
legality of such aoctivities has been brought up and
this Department has been asked to get this informa-
tion as soon as possible,. -

*The county to whioch we refer has one large
oity with a very active ¢ity weights and measgures
department whose activities are oonfined to the
1imits of seid oity. This leaves the smaller towns
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and rual sections in the county unprotectsed and in
many instances both the merchants and the consum-
ereg suffax for the lack of suoh law anforcement,
Thestate does not provide the necessary faocilities
for rendering thias servics.

"The amaller incorporated towns and villages
in this particuler county are too small to support ‘
individual city weights and msasures depertmants and.
have offerad their support to the county in helpe -
ing to pay the expensez of a county sesler of weights
and msasures, .

"We will appreciate a proapt reply to the fol-
lowing questions as the county budget for 1944 1is
being prepared at the present tifm and they are
anxious to include this service in same if in your
opinion the mattaer oan be handled in a lsgal men-
RATR. ) '

."1ls Ifr e eounty has an assistant countyau-
ditor, a part of whose duties it is to cheok weight
and measurs, receipts and disburseswnts, of various
commodities and supplies being purochased by the
county and distributed to 4ifferent county depart-
ments and %o test, maintaein, and adjust the wedgh-
ing and meesuring devices owned and used by the -
eounty, would it bes legel for ths Commissioner of
Agriculture toc appoint sald agsistant ocounty audit-
or as sealer of weights and measures and for hia to
spend the remainder of his time enforoing the state

- weights and meesures laws tlmughout the eounty,
said oounty paying his salary andi nscessary operat-
ing expenses, ‘ .

"2, Would 1t be lsgal for a county sherifs
of his deputy to enforce the waights and measures
laws of this state within his own county sithey with
or without said sheriff or deputy sheriff being ap-
pointed by the Comaigsioner of Agriculture as & seal-
er of weighta and measures.

"3, If thse Commissioner of Agriculture ap~
points as state inspector, the loocal ssaler of omns
of the cities of thie state, would said sealer have .
legal authority to carry on such duties cutside the
limite of his own oity." -
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y Article 5705, Vernon's Civil Statutes of Texas, pro-
vides:

"Thke Commissioner of Merkets and Warsehouses
shall have power and autbority to enforce, or causs
tc be enforced, any provision of this chapter, He
shall eppoint a chief deputy, who shall ba known as
Chief Deputy of Weights and Measures. In the ab-
gence of Snabiiity of the Commissioner, such deputy
may perform any duty required by the provisions of
this chapter., Ths Commissioner shall also appoint
such additional deruties from tim to time to serve

sures, 2§ may De Dio-
He may also designate

. The office of Commissioner of Markets and Warehcuses,
the Market and Warehouse Department, and the Weights and Mea-
sures, wers &bolished by Acts 1925, 39th Lagislature of Texas,
eh. 13, p. 35, Sec. 1-6, and théir duties and functions were
vested by said Aet in the Commissionsr of Agrioculture, Also
see Article 5611, Vernon's Civil Btatutes of Texas, '

_ As indivated by our undsrscoring in quoting Article
5705, the Commissloner of Agriculture does not have an unlimit-
ed power to appoint setlers of weights and measurss, Instead
the statute limits sich appointments to those ag may be provi-
ded for by appropriation or to the inapsetors, lecturers, or em-
ployess serving under him as Comaissioner. sinco an sgsigtant
auditor or oity sealer do not come within this group that mey
be sappointed as sealers, we answexr your first and third questions
in the negstive, For the same ressoning we hdl that a sheriff
or his deputy cannot he appointed as auch a sealer,.

Publ ie officers possess only such powers &g are ex-
_pressly conferrsd upon them by law or are necessarily implied
from the powers so sonferred, Bryan's Admr, v. Harvey's Adar.,
11 Tez, 311} Duncan v, State, 67 B. W. 903; State v. Oage, 176
8. ¥, 928, writ of error refused, We have found no statuts
conferring either specifically or by implication any authority
upon the sheriff or his deputies to enforce the weights and mea-
sures laws, We 40 not fink the powers given to a shewiff or his
deputy as pesce officers gives them any authority to pserform tle
administrative duties of @& sealer in enforeing these weights ad
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measures lawa, We therefore hold that a shariff or his deputy
cannot enforoes thess laws,

We realize ithe need for more sealers to enforoce thesas
said laws and are in sympathy with the situation ag presented
in your request. The remedy howsver must come from the Legis-
lature, .

Yours very truly
ATTORNEY GENERAL OF TEXAS

By (2) Robert 0. Xoch
‘ Assizsant

ROK:db
ROK:To

APFROVED JAN . 10, 1944
(s) Grover Sellers |
ATTORNEY GERBRAL OF PEXAS v '°

AFPPROVED OPINION COMMITTER
BY (8) BWB, CHAIRMAN



